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Opi nion by Hairston, Adm nistrative Trademark Judge:

On Decenber 16, 1996 The Eart hgrai ns Conpany fil ed
the follow ng intent-to-use applications: Serial No.
75213336 for the mark MORNI NG GOODS (“GOODS” is
di sclainmed) for “refrigerated bakery products, nanely,
bi scuits, cookies, english muffins, dinner rolls, pie

crust, breadsticks, pizza crust, frozen garlic bread,
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cinnanon rolls, danish and toaster pastries”; and Seri al
No. 75213340 for the mark MORNI NG GOODS (“GOODS” is
di scl ai ned} and Serial No. 75213338 for the mark MORNI NG
GOODNESS, both for “bread, nmuffins, buns, rolls,
croi ssants, danish, cakes, snack cakes, donuts, bagels
and bakery products.”

Regi stration of each application has been opposed by
t he Kell ogg Conpany. As grounds for opposition, opposer
al l eges that since prior to the filing date of
applicant’ s application, opposer has been engaged in the
manuf acture, distribution, sale, advertising and
pronmoti on of food products, including food products
typically consuned in the norning; that opposer has a
busi ness interest in using the words “norning,” “goods,”
and/ or “goodness”; that “MORNI NG GOODS” and “MORNI NG
GOODNESS” are nerely descriptive of the goods recited in
applicant’s respective applications; and that “[u]pon
information and belief, the bona fides of Applicant’s
intent-to-use the all eged MORNI NG GOODS and MORNI NG
GOODNESS trademarks in comerce is not apparent fromthe
materials of record in the subject applications, and
Opposer therefore chall enges sane and | eaves the

Applicant to its proofs with regard to the nature and
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sufficiency of its intent-to-use its alleged marks in
comerce at the tinme of filing [its applications].”
Applicant, in its answer, denied the salient

al l egations of the notice of opposition.

The record consists of the pleadings; the file of
the invol ved application; and the testinmony (with
exhi bits) of opposer’s wi tnesses Andrew Wi nstein, Beth
Ann Zal ner, and David Herdman.! |n addition, opposer
submtted a notice of reliance on dictionary definitions
of the words “good,” “goodness,” and “norning”; copies of

articles fromthe NEXI S database; and certain of

! Applicant’s nmotion to strike exhibits 2, 3, and 4 introduced
during the testinonial deposition of opposer’s witness M.
Weinstein and the testinony relating thereto is denied. The
exhibits and testinony at issue concern third-party uses of the
words “norning,” “good,” and/or “goodness.” Applicant maintains
that during discovery, it requested that opposer produce al
docunments relating to third-party uses of these words; that
after the close of discovery opposer obtained additiona
materials relating to third-party uses; that opposer was under a
duty to supplenment its responses; and that opposer did not

suppl ement its responses by producing the materials which are

t he subject of opposer’s exhibits 2, 3, and 4. Fed. R Cv. P.
26(e)(2) provides that a party who has responded to a request
for discovery has a duty to supplenent its response to include
information thereafter acquired “if the party learns that the
response is in sonme nmaterial respect inconplete or incorrect and
if the additional or corrective informati on has not otherw se
been made known to the other part[y] during the discovery
process or in witing.” The record shows that opposer did
produce a nunber of docunents relating to third-party uses in
response to applicant’s request for production of docunents.

Al t hough opposer obtained additional materials, opposer’s
response was not incorrect or inconplete in any materia

respect.
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applicant’s responses to opposer’s interrogatories and
requests for adm ssion.

Applicant did not take testinony, but it submtted a
notice of reliance on copies of third-party registrations
of marks that include the words “nmorning,” or “goodness;”
and copies of registrations owned by opposer of marks
that include the words “norning” or “good.”

Briefs have been filed, but an oral hearing was not
request ed.

At the outset, we note that it is clear fromthe
record that opposer is a conpetitor in the field of
br eakfast foods. Thus, opposer has established its
standing in this proceeding.

We consider first opposer’s claimthat applicant
does not have a bona fide intent to use the marks in
commerce on the identified goods. Opposer argues that
applicant’s failure, during trial, to produce docunentary
evi dence regarding applicant’s actual or planned use of
t he marks proves that applicant |acks a bona fide intent
to use the marks in comrerce. In support of its
position, opposer relies on Commodore Electronics Ltd. v.
CBM Kabushi ki Kai sha, 26 USPQ2d 1503 (TTAB 1993).

Applicant, in its brief on the case, argues that it

does have a bona fide intent to use the marks in



Qpposition No. 91110121

commerce, but has delayed going forward with its plans
because of the opposition.
I n Conmodore, at page 1507, the Board st at ed:

...1n evaluating an applicant’s bona fide intent
to use a mark in comerce on the basis of a
myriad of objective factors, certain

ci rcunst ances may support or confirmthe bona
fide nature of an applicant’s intent while

ot hers may cast doubt thereon or even conpletely
di sprove it. Although admttedly a close
question, we hold that absent other facts

whi ch adequately explain or outweigh the
failure of an applicant to have any

document s supportive of or bearing upon

its claimed intent to use its mark in

commerce, the absence of any docunentary

evi dence on the part of an applicant

regardi ng such intent is sufficient to

prove that the applicant |acks a bona fide
intention to use the mark in comrerce as
required by Section 1(b).

The evidence of record regarding applicant’s intent,
apart fromthe declaration in applicant’s application,
consists of applicant’s responses to opposer’s
interrogatories. Anong its responses, applicant
indicated that it had not prepared any advertising or
pronotional materials; that it had not prepared any sal es
or budget projections; that it had not conducted any
mar ket research; and that it had not entered into any
i censing agreenents. However, we note that in response
to opposer’s interrogatory no. 3, applicant stated that
“applicant has prepared | abels for use during test

mar keting for the product” and in response to
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interrogatory no. 7, applicant stated that “applicant has
used the mark MORNI NG GOODNESS in conjunction with the
EARTHGRAI NS mar k on packaging for test marketing the
product.” Opposer did not request applicant to produce

t hese material s.

Under the circunstances, we cannot say that
applicant failed to have any docunentary or other
evi dence supportive of or bearing on its intent to use
the applied-for marks in comrerce. W should add that it
is certainly not unreasonable for applicant to delay its
pl ans until the opposition has been decided. In view of
the foregoing, we find that opposer has not proven its
claimthat applicant does not have a bona fide intent to
use the marks in conmerce.

We consider next the issue of whether MORNI NG GOODS
and MORNI NG GOODNESS, when applied to the identified
goods, are nerely descriptive thereof.

A mark is descriptive if it forthwith conveys an
i mmedi ate idea of the ingredients, qualities or
characteristics of the goods. 1In re Abcor Devel opnent
Corp., 616 F.2d 525, 200 USPQ 215 (CCPA 1978). See al so:
Abercronmbie & Fitch Co. v. Hunting Wrld, Inc., 537 F.2d
4, 189 USPQ 759, 765 (2d Cir. 1976). Mbreover, in order

to be descriptive, the mark nust imedi ately convey
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information as to the ingredients, qualities or
characteristics of the goods with a “degree of
particularity.” Plus Products v. Medical Mdalities
Associ ates, Inc., 211 USPQ 1199, 1204-1205 (TTAB 1981).
VWhet her a termis nerely descriptive is determ ned not in
the abstract, but rather in relation to the goods for
which registration is sought, the context in which it is
bei ng used in connection with those goods and the
possi bl e significance that the term would have to the
average purchaser of the goods because of the manner of
its use. In re Bright-Crest, Ltd., 204 USPQ 591 (TTAB

1979.

Opposer’s evi dence

Opposer took the testinmony of its
paral egal /1 i censi ng coordi nator Beth Ann Zal ner. M.
Zal ner testified that opposer is in the business of
produci ng and marketing ready-to-eat cereals, cereal-
based food products, snack bars, waffles and pancakes.
Opposer pronmotes its products through tel evision, radio,
and print advertising. Opposer also uses “end cap
di spl ays” and “shelf talkers” in grocery stores.
Ms. Zal ner testified that, based on her experience, the

term “nmorning goods” is used in the food industry to
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descri be a category of products purchased by consuners
for consunption at breakfast or the early part of the
day. M. Zalner identified exanples of opposer’s and
third-parties’ use of the words “norning,” “good(s),” and
“goodness” in advertising, including television
commercials, and on product packaging. For exanple,
opposer has used the phrase “Kellogg’s Crispix Cereals
for Good Mornings” on its cereal cartons. Third parties
have used the phrases “Breakfast with Post® Grape Nuts:
Hel ps keep you going strong all norning long” and “ G eat
Tasti ng Whol esone Goodness From Quaker® on cerea
cartons.

I n addition, opposer took the testinmny of its
corporate counsel David Herdman who testified that the
term “nmorning goods” is used in the food industry to
descri be the category of products purchased by consuners
for consunption at breakfast or the early part of the
day.

Opposer al so took the testinmony of Andrew Wi nstein,
a legal assistant with the aw firmrepresenting opposer.
M. Weinstein canvassed several grocery stores in the
Washi ngton, D.C. area to locate third-party breakfast-
styl e products with packagi ng containing the words

“morning,” “good” and/or *“goodness.” Anong those
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identified by M. Weinstein testinony include: “Enjoy
t he goodness of the Grape-Nuts® fam |y of cereals”; “The
whol e grain goodness of Cheerios is food for your whole
famly”; and “Wth the taste inspired by Fresh Baked
Ci nnanmon Rai sin Bread, every spoonful of delicious Post
Cinna-Cluster Raisin Bran gets the whole famly crunching
on the norning goodness they need.”

Further, opposer submtted with its notice of

reliance the follow ng excerpts from Merriam Webster’s

Col l egiate Dictionary (10'" ed. 1996):

good: plural: sonething manufactured or produced
for sale: wares, nerchandi se.

goodness: the quality or state of being good; the

nutritious, flavorful, or beneficial part of

sonet hi ng.

norning: the time fromsunrise to noon

Lastly, opposer submtted with its notice of
reliance, twenty articles fromthe NEXIS database that
show use of the term “nmorning goods” in the food industry
to describe bakery products. The followi ng are
representati ve excerpts:

Country oven organic inprover, is an all

pur pose inprover in powdered form fornul ated

for production of organic bread, rolls and

nor ni ng goods.
(Food Manufacture, February 2000);

The bread sector dom nates the scene,
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accounting for al nost 82% of gl obal vol une
sales (at 88.3 mlIlion tons) and 61% of val ue
(US$ 109 billion). Breakfast (or norning
goods) were listed as the nost dynam c
sector, growing by 18%to exceed...

(Quick Frozen Foods International,

Cct ober 1, 1999);

Mor ni ng goods (such as croissants, brioches

and nuffins), cakes and pastries have benefited
fromthe snacking trend, according to Eurononitor,
(Food Engi neering International, April 1, 1997);

All types of retail bakers benefit fromthe

hi gher visibility these products command.

Where specialty shops haven't gained a
foothold, retailers find that there’'s increased
demand for bagels. Not only are they making

i nroads as norning goods, but they're also
gai ni ng popularity as a sandwich roll.

(Bakery Production and Marketing, June 24,
1994);

| nstead, the entire range of other products
normal ly offered in bakeries is up, with the
exception of Dani sh and sweet goods. \While

t hese nmorni ng goods contributed 11%to overal
sales in 1988, the nobst recent ...

(Bakery Production and Marketing, Novenber 24,
1993);

Of course, no one can accurately predict
just how many customers will come in each
day, although the Ortneires keep careful
records to hold their daily projections.
They try to make sure all norning goods
sell out each day. However, Sandra,
Susanne and Kat hl een alert the bakers
when norning goods start running | ow
too early.

(Bakery Production and Marketing, Apri
24, 1993);

The recent |aunch of the Pillsbury Hotbake
range is a fascinating exanple of
positioning a food brand as a total
experience, rather than just a product.

10
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Hot bake is a chilled, ready-to-bake
dough for Danish Whirls, bread tw sts
etc and a wi de range of norning goods to
bake at honme.

(Marketing, April 2, 1992); and

The store’s self-service areas include
1) packaged bread case; 2) norning goods
and sweets case; 3) bagel case;

(Bakery Production and Marketi ng,

May 24, 1989).

Applicant’s evidence

As indicated, applicant did not take testinony.
However, applicant did submt copies of over forty third-
party registrations of marks that include the words
“morning,” or “goodness” for food products and copies of
four registrati ons owned by opposer that include the
words “norning” or “good.” The words at issue are not
di sclainmed in any of these registrations.

Argunments & Anal ysi s

Wth respect to the mark MORNI NG GOODS, it is
opposer’s position that such mark nerely conveys that the
identified goods are products that are for consunption by
consuners during the earliest part of the day. Opposer
argues that, as evidenced by the NEXI S excerpts, the term
is already in use in the food industry to describe this

category of products.

11
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Applicant, on the other hand, argues that the mark
MORNI NG GOODS has no established neaning and that it is
not merely descriptive of the identified goods.

As previously noted, in determ ning whether a mark
is merely descriptive, we nust consider the significance
that the term would have to the average purchaser of the
goods. In re Bright-Crest, Ltd. supra. See also In re
Nett Designs, Inc., 57 USPQd 1564, 1566 (Fed. Cir. 2001)
[ “The perception of the rel evant purchasing public sets
the standard for determ ning descriptiveness”]. In this
case, there are no restrictions as to the purchasers of
applicant’s goods. In other words, applicant has not
restricted its goods to persons in the food industry such
as whol esalers and distributors. In the absence of any
restrictions, we nust assume that applicant’s goods w ||
be purchased by all the normal purchasers of these types
of goods which would include ordinary consumers. |ndeed,
it is ordinary consuners who are the rel evant purchasing
public or “average purchasers” of these types of goods.
Because ordinary consunmers will not have been exposed to
the use of the term “norning goods” in food industry
publications, the NEXIS excerpts submtted by opposer are
of little probative value in determ ning the issue of

mere descriptiveness. We note also that the twenty NEXI S

12
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excerpts are spread out over a period of ten years, and
seven of the excerpts were taken fromthe sane
publication, albeit different issues. This hardly

evi dences w despread use of the term “norning goods” even
in the food industry. Moreover, the testinony of
opposer’s witnesses that the termis used in the food

i ndustry to describe a category of products is entitled
to little weight because there is no evidence that

ordi nary consuners have been exposed to such use.

Further, notw thstanding the admttedly descriptive
nature of the word “goods,” we are not persuaded that the
conmbi ned mark MORNI NG GOODS is nerely descriptive when
applied to applicant’s goods. No information about any
quality or characteristic of the goods is conveyed with a
degree of particularity. Sonme, albeit mnimal, thought
or perception would be required on the part of
prospective purchasers in order to perceive the
significance of the mark MORNI NG GOODS as it relates to
appl i cant’ s goods.

Turning then to the mark MORNI NG GOODNESS, opposer
argues that this mark merely conveys that applicant’s
goods are of good quality and may be consuned during the

earliest part of the day.

13
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Applicant, on the other hand, again argues that the
mar k MORNI NG GOODNESS has no established meani ng and t hat
it is not nmerely descriptive of the identified goods.

It is well settled that terns which are | audatory
are al so regarded as being nmerely descriptive because
t hese |l audatory terns are viewed as a form of describing
the quality of the goods. See J. Thomas MCarthy, Vol.

2, Trademarks and Unfair Conpetition, Section 11:17 (4'"

ed. 1998), and cases cited therein.

We find that the mark MORNI NG GOODNESS, when appli ed
to applicant’s goods, is suggestive and not merely
descriptive. There is a certain anbiguity about the
mar k, and again no information about any quality or
characteristic of the goods is conveyed with a degree of
particularity. To some purchasers the mark may suggest
that applicant’s goods will add “goodness” to their
norning; to others it nmay suggest that applicant’s goods
are of a desirable quality. That quality, however, is
not defined. Conpare In re Dos Padres Inc., 49 USPQd
1860 (TTAB 1998) [The mark QUESO QUESADI LLA SUPREME i s
nerely descriptive of applicant’s goods because it
i mmedi ately conveys to purchasers that applicant’s cheese

is of high quality].

14
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Deci sion: The opposition is disnissed as to each of

the invol ved applications.
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